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MIGRATORY LABOR
SOME LEGAL, ECONOMIC AND SOCIAL ASPECTS
By

WILLIAM S. TYSON*

For the past year, the farmers of our country have been called
upon to produce the largest crops in our history. As one official
of the United States Department of Agriculture has stated,
"This is really a remarkable goal in view of the fact that our
farm production in nine out of the last twelve years has either
set a new record for production or has equalled the record then
existing."' Agricultural production is as essential in our present
mobilization effort as it was in World War II. It is, therefore,
imperative that this nation increase its supplies of agricultural
products to the utmost if we are to satisfy the urgent needs of
our soldiers and sailors, our civilians, and of other free nations
which have joined with us in a common struggle against oppression and tryanny.
To achieve such production, equipment, fuel, fertilizer, and
expanded acreage are vitally necessary; the key factor, however,
is the human element. Farm workers must be available in sufficient numbers to produce the necessary abundance of foodstuff
and fibre.
At a time when the farmers of this nation are being requested
to make a supreme effort to increase production, many young
men are being inducted into the nation's armed forces, and industry, engaged in stepped-up defense production, is attracting
many farm workers by its higher paying jobs. These circumstances indicate that increased reliance must be placed on the
migratory labor force, domestic and foreign, to plant, cultivate,
and harvest the nation's crops - notwithstanding the Government's deferment policy, which takes cognizance of the urgent
need for agricultural workers.
The purpose of this article is to describe some characteristics
of this labor force, to survey generally the social and economic
problems it presents, and to indicate what has been, and needs
*Solicitor, United States Department of Labor; LL.B.. University of
North Carolina: Member, American, Federal and North Carolina Bar

Associations. The views expressed herein are the author's and not
necessarily those of the Department of Labor.
The author desires to acknowledge the assistance rendered by Joseph
M. Stone and Philip A. Yahner, attorneys in the Solicitor's Office, in
connection with the preparation of this article.
1. Hearings before the Covmittee on Agriculture of the House of Representatives on H.R. 2955, a bill relating to the stabilization of Defense
Farm Labor and H.R. 3048, (A bill to amend the Agricultural Act of
1949), 82d Cong., 1st Sess. 41 (1951).
(278)
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to be, done to effect solutions of some of these problems. As an
aid to understanding the problems peculiar to the migrant, the
writer will present a brief outline of the development of migratory labor in the United States and the geographical sources of
this labor, and point out a few specific factors contributing to
some of the evils that have arisen in connection with the recruitment and utilization of migrant labor.

1.

MIGRANT LABOR IN THE UNITED STATES:

DIVELOPMENT AND DATA

Shortly after World War I, as a consequence of the strict
enforcement of the 1917 Immigration Law,' immigration of
foreign workers was severely curtailed and industry and agriculture could no longer depend upon that source of labor supply.'
Manufacturing, construction and other non-agricultural industries were not hesitant in urging upon the Congress that the
immigration laws should be modified,4 strenuously contending
that the only way to keep the ranks of unskilled labor replenished was through immigration. Their demands, however, were
rejected and they were compelled perforce to develop the kinds
of working conditions and job standards that enable them to attract and retain workers. Conditions and standards of agricultural employment have not progressed to the same extent and
the demands for the importation of farm labor continue.
Broadly speaking, however, prior to the great depression of
the early 1930s, the general public was relatively unconcerned
with the issues and problems raised by the migration of workers. During the preceding several decades, the dominant factor
in the westward migration of immigrant workers appears to
have been the ','pull" of opportunity flowing out of the settle2. Act of February 5, 1917, c. 29, § 15, 39 STAT. 895. as amended by Act
of December 19, 1944, c. 608. § 1, 58 STAT. 816. 8 U.S.C. § 151 (1946).
3. Cf., however, § 136(h) of the Act which provides that "skilled labor,
if otherwise admissible. may be imported if labor of like kind unemployed cannot be found in this country . . . " and § 136(o) which
authorizes the Commissioner of Immigration and Naturalization, with
the approval of the Attorney General, to "issue rules and prescribe
conditions . . . to control and regulate the admission and return of
otherwise inadmissible aliens . . . " It is under the latter provision and
the Amendment to the Agricultural Act of 1949 (Act of July 12, 1951,
c. 223, 65 STAT. 119), that Mexican workers, pursuant to International
Agreement (discussed infra), are admitted to this country for employment in agriculture upon certification by the Secretary of Labor that
qualified domestic labor is not available in the area.
4. See Hcarivngs before the Committee on Immigration and Naturalization on H.R. 7826 and H:R. 11730, 67th Cong., 4th Sess. (1923). Both
of these bills were designed to relax the immigration laws.
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ment of the open plains and burgeoning towns.of the West.'
But with the advent of the great depression the "push" of
poverty became the dominant factor Residents of the East and
Great Plains poured westward in search of work, greatly outnumbering available jobs and overtaxing community facilities.
States which had welcomed new citizens now sought to restrict
their entry.! For the first time, the country became aware of
the existence of a large-scale migrant labor force and of some of
the resultant social issues and economic problems - issues and
problems which have remained on the national scene for many
years.
The outbreak of World II wrought a considerable change.
Mobilization of war workers and military inductions created
serious labor shortages in many areas.' Domestic farm labor
5. REPORT OF THE SELECT COMMITTEE OF THE HOUSE OF REPRESENTATIVES
INVESTIGATING THE INTERSTATE MIGRATION OF DESTITUTE CITIZENS,
H.R. REP. 369, 77th Cone., 1st Sess. 42 (1941). For the Report of this
Committee on Defense Migration, see H.R. REP. 1286, 77th Cong., 1st

Sess. (1941).
6. Ibid.
7. The California Legislature, for example, enacted a law penalizing any
person or group which assisted others who might become public
charges to come into the State (DEERINGS WELFARE AND INSTITUTION
CODE, § 2615). The United States Supreme Court declared this statute
unconstitutional on the grounds that it was not a valid exercise of the
police power of the State of California. Mr. Justice Douglas in a concurring opinion noted that the statute's continuance "would prevent a
citizen because he was poor from seeking new horizons in other
States . . . " and that it would deprive a large segment of our population of "that mobility which is basic to any guarantee of freedom of
opportunity." Edwards v. California, 314 U.S. 160, 181, 62 S.Ct. 164,
170, 86 L. Ed. 119, 129 (1941).
8. This "tight" condition of the labor market was pointed up by the
imposition of a fine of $1,000 in Georgia, in 1942, on the personnel
agent of an out-of-state employer who attempted to recruit workers
without a license required under the State Emigrant Agency Law (GA.
CODE ANN., §§ 54-110, 54-9902 (Supp. 1951) ; GA. CODE, § 92-506
(1933), repealed, Ga. Laws 1951, pp. 157, 164. GA. CODE ANN., § 92-506
(Supp. 1951)). The United States Supreme Court had upheld the constitutionality of this statute on the ground that it was a valid state
tax on the occupation of hiring persons within the state to labor elsewhere and that the statute was not in violation of the 14th Amendment (due process) or of Article 4, § 2 (privileges and immunities
clause) of the United States Constitution. Williams v. Fears, 179 U.S.
270, 21 S.Ct. 128, 45 L. Ed. 186 (1900). The argument has been advanced, however, that these statutes are designed to restrict the movement of local labor to points outside the state and are therefore in
deprivation of that freedom of "mobility which is basic to any guarantee of freedom of opportunity" (Edwards v. California, n. 7, supra).
For an exhaustive discussion of the constitutionality of state emigration laws designed to restrict recruitment of citizens of one state to
work outside the state, see 28 CORNELL L. Q. 286 (1943).
At least nine states have enacted similar laws, Alabama's being the
most rigorous. ALA. CODE, tit. 51, § 513 (1940), provides that each
immigrant agent is required to pay an annual state and county license
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was in such short supply that there was a real danger of losing
crops imperative to the effective prosecution of the war. The conditions became so critical that it was found necessary to release
some men from the armed services for agricultural employment.
With a manpower crisis facing the nation, the Congress passed
legislation enabling the Government to develop a program designed to transport workers from foreign countries to areas of
critical need.' To this end, agreements were executed between
this country and Mexico and the British West Indies which included specific provisions regarding such aspects of the employment of nationals of those countries as wages, continuity of employment, transportation, housing, placement, health and medical
services.
Depressions and wars perhaps accentuate the migrations of
workers, but in other periods as well the demands for seasonal
laborers arise and migrations occur. "They arise out of the definite need for a greater number of workers at certain seasons of
the year than at others, which must be met in part by migrants."1
Seasonality of employment, however, is in itself an insufficient
reason to explain the extent of the migrant labor force. In no
small measure, mechanization and improved farm technology
have contributed to the growth of this labor force by accentuating tile fluctuations in labor requirements between peak and
slack periods. In the past two decades, mechanization has been
largely instrumental in reducing the number of farm workers
who can obtain employment twelve months in the year from onehalf to one-fifth of the nation's hired farm workers." In 1931,
46 percent of our farm workers were needed twelve months of
the year; in 1949 this percentage had dropped to nineteen. Conversely, in 193 I, only eleven percent were needed for two months
or less. By 1949 this percentage had increased to twenty-seven. 2
In i95O, agricultural employment ranged from a September
tax of $5,000 in each county of operation and, in addition, the license
must also be paid for each county through which the immigrant laborers are transported, when the agent or his representative travels on
the same conveyance as the emigrant laborer.
9. Act of April 29, 1943, c. 82, §§ 1-5, 57 STAT. 70, 50 U.S.C. APP. § 1351
(1946), as amended; Act of February 14, 1944, c. 16, 58 STAT. 11, 50
U.S.C. APP. § 1351 (1946), as extended and supplemented.
10. MIGRATORY LABOR, A HUMAN PROBLEM, REPORT AND RECOMMENDATION
OF THE FEDERAL INTERAGENCY COMMITTEE ON MIGRANT LABOR, p. 2,
published by the Retraining and Reemployment Administration of the
U. S. Department of Labor (1947), hereinafter referred to as the
INTERAGENCY COMMITTEE REPORT.

11.

REPORT OF THE PRESIDENT'S COMMISSION ON MIGRATORY LABOR, p.
hereinafter referred to as the PRESIDENT'S COMMISSION REPORT.

12.

Id. at 12.

10,
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peak of 13.7 millions to a December low of 6.7 millions. 3 It is
obvious that the economic status of the farm worker becomes
more precarious as his employment period narrows. These shorter periods of employment force many of our farm workers to
join the army of migrants.
As just noted, farm employment during the year fluctuates
between six and one-half and thirteen and one-half million workers. In short, some seven million workers obtain employment only
during seasonal periods. What are the primary manpower
sources from which such workers are sought?
Aside from the recruitment of those not ordinarily or fully
employed in the local labor market area, the three primary
sources are: (i) illegal immigrant migrant workers; 14 (2) legal
immigrant migrant workers admitted pursuant to International
Agreements; and (3) domestic migrant workers.
A. The Illegal Migrant
In the year ending June 30, i95o, approximately 5oo,ooo
illegal entrants were apprehended and returned to Mexico. 5
When contrasted with the figure of o,ooo in 1940,16 the magnitude of the problem is brought sharply into focus. The President's Commission depicts the wetback asa hungry human being. His need of food and clothing is immediate
and pressing. He is a fugitive and it is as a fugitive that he lives.
Under the constant threat of apprehension and deportation, he cannot protest or appeal no matter how unjustly he is treated. Law
operates against him but not for him. Those who capitalize on the
legal disability of the wetbacks are numerous and their devices are
17
many and various.
13. Hearings before the Senate Committee on Agriculture and Forestry
on S. 949, S. 984, and S. 1106 (Farm Labor Program), 82d Cong., 1st
Sess. 11 (1951).
14. Commonly referred to as "wetbacks" because they originally entered
this country by swimming or wading the Rio Grande River between
Mexico and the United States and were employed virtually before their
backs were dry.
15. SEN. REP. No. 214, 82d Cong., 1st Sess. 2 (1951).
16. REP. IMMIGRATION AND NATURALIZATION SERVICE. Table 24, APP. (1944).

17.

p. 78 (See n. 11, supra). Those who
exploit him are actually harmed rather than helped. The President, in
his message on the Amendment to the Agricultural Act of 1949 (65
PRESIDENT'S COMMISSION REPORT,
STAT. 119 (1951))

succinctly described the situation as follows: "Ev-

eryone suffers from the presence of these illegal immigrants in the
community. They themselves are hurt, first of all. Our own workersas well as the legal contract workers from Mexico-are hurt by the
lowering of working and living standards. And the farmers are hurt,

too. Instead of a well-trained, reliable supply of workers, they are increasingly dependent on a rapidly shifting, ill-traived domestic labor
force, supplemented legally or illegally frem foreign sources. They
face a crisis in their labor supply at every season" (President's Message to the Congress of July 13, 1951, H.R. Doc. No. 192, 97 Cong. Rec.
8332, 8333). (Italics supplied.)
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Immediatelv south of the American border, the wetback seeks
information about jobs in the United States and makes arrangements to be escorted across the Rio Grande. Once he arrives at
his place of employment, numerous means are used to keep him
on the job; resort to such devices is encouraged by knowledge
of the fact that the wetback is a person of legal disability pnder
jeopardy of immediate deportation if caught.
B. Foreign Workers Admitted Pursuant to International
Agreement
Throughout World War II it was necessary to import agricultural workers in order to meet the needed production of food
and fibre. From May 1943 through December 1947, the Department of Agriculture administered an emergency farm labor supply program," under which the Department, in accordance with
agreements negotiated with the Governments of Mexico, 9 Barbados, Honduras, and Jamaica,"0 contracted directly with the
nationals of those countries for temporary agricultural employment within the continental limits of the United States. Although the Emergency Farm Labor Program was terminated in
1947, since that time four Agreements have been negotiated
with the Government of Mexico for the importation of agricultural workers."
C. The Domestic Migrant
Apparently there is no permanent group of domestic migratory laborers in the United States. During the course of our
history, no large group of migrants has remained migratory for
any appreciable period of time. In the latter part of the I 9 th
Century, for example, farmers on the West Coast erroneously
believed that the, had a permanent migratory labor force in the
Chinese, Japanese, and Hindus; in the depression years of the
1930s, "Okies" and "Arkies' ' 22 constituted the largest element
in our migratory labor force.23
18. See n. 9. qupra.
The first agreement with Mexico under this program was negotiated
on April 26. 1943. 57 STAT. 1152.
20. With revard to Barbados. Honduras, and Jamaica, accords having the
dignity of International Agreements were not entered into. Memoranda
of Understanding were drawn up. signed by officials of both countries,
and formalized by an exchange of notes.
21. The 1951 Agreement is discussed in detail below.
22. Collective names applied to displaced people in the farms and service
trades of the "dust bowl" area-Oklahoma, Arkansas, Missouri, and
Texas.
23. The domestic migrant worker is generally referred to as one whose
income is derived primarily from temporary harvest-time farm employment, often in several states. Whether a worker is a "migrant"
depends not so much upon the particular type of work he performs
but upon whether he maintains a stable home the year around.
19.
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"Texas-Mexicans" (Texans of Mexican or other LatinAmerican origin) today constitute the largest element in our
nation's domestic migratory labor force."4 Until recently, this
group primarily confined its activities to the Texas area but
during the past few years the pressure exerted by the influx of
illegal Mexican aliens has made it increasingly necessary for
Texas-Mexicans to migrate further afield in search of better
wages and greater employment opportunities.
Another clearly identifiable group in today's migratory labor
force has developed since the i93os. It is a group having its
"home base" in Florida. From early spring through late summrl, workers in this group move northward through the Carolinas, Virginia, New Jersey, New York, and as far north as
Maine.
II. ECONOMIC AND LIVING CONDITIONS OF THE
MIGRANT WORKER

A. Some Contributing Factors
These laborers move restlessly over the country, neither claiming nor claimed by any of the communities through which they
pass. The farmer anxiously awaits their coming but as the harvest25closes, the community, with equal anxiety, awaits their go-

ing.

For the domestic farm migrant and the illegal wetback, depressed working and living conditions still prevail. Low wages
and high unemployment characterize his economic life.2 The
migratory worker's housing is substandard, sanitary conditions
are indescribably bad, the incidence of disease is extremely high,
medical attention and facilities are inadequate, educational and
recreational opportunities and facilities are, insufficient and community participation and recognition is denied.
The conditions under which these migrants work and live
serve to spread death and disease through the community; they
directly contribute to the migrant's feeling of rootlessness and
irresponsibility. They have been largely instrumental in creating
24. Residents of the States of New Mexico and Arizona have also been referred to as "Texas-Mexicans."
25. "The migrant is treated like an outcast consciously and unconsciously
by every community from one end of our country to the other. Make
no mistake about it. they resent this bitterly. We cannot afford to continue our indifference toward these homeless wanderers who know that
they are deprived of every basic American right of citizenship, educational opportunity, the possibility of self-heln, and of the most elementary standards for healthful, constructive living." (Washington Post,
October 7, 1947.)
26. See MONTHLY LABOR REV.. June 1951, pp. 691-693.
27.

PRESIDENT'S CoMMisSION REPORT, pp. 16-17 (See n, 11, supra).
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an employment situation "whose real economic and social implications should shock the average American when fully known
and comprehended." 2
These workers do not generally receive the medical care required except when epidemics of contagious diseases endanger
the health of the community. And only when shocking reports
of children of tender years working eight to ten hours a day
reach the public's attention is there an outcry for the enactment of stringent child labor laws.
However, the absence of protective legislation or other governmental action on local, state or federal levels as a factor contributing to the plight of migrant workers is only one side of the
coin. As significant a factor has been the abuses which have been
engaged in, with respect to the recruitment, transportation and
utilization of such workers.
All too frequently, estimates of local labor needs have been
inflated. This situation has been aggravated by misleading information as to opportunities for earnings. On the other hand,
there are certain inherent difficulties which tend to unbalance
labor supply with labor requirements. Excessive recruitment
may often be traced to: (a) uncertainty with respect to the local
labor supply; (b) uncertainty that the recruited migrant will
show up for work; (c) uncertainty at the time the estimates
are prepared as to the yields which may be expected from crops
several months hence. Thus, the inconvenience to the employer
of over-recruitment is of small consequence as compared with
the economic loss that he will incur if too few workers are recruited and his crops cannot be planted or harvested in time. To
protect their own interests employers therefore establish an
early starting date and migrant workers arrive weeks before
actual operations begin, only to "stand by" at their own expense.
Over-recruitment, of course, places the worker in an unequal
bargaining position. The job is more needed by him than his
services are needed by the employer. In addition, the "leader"
or "troquero" system, in effect in many states, also contributes
to the migrant's poor bargaining position. The employer deals
only with the "leader" who recruits the workers. The migrant's
wages are paid directly to the "troquero" who acts as the paymaster. Comulaints are made to the "leader"; seldom does the
worker actually know his employer even in the most casual way.
The crew leader, as a general rule, keeps no records, carrying on
his business "in his head." Under such conditions, ample opportunities are afforded the "leader" to take advantage of both the
28. New York Times, March 25, 1951.
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employer and the employee. For example, there have been instances in which the "troquero" has required the migrant to work
out his transportation and at the same time required the farmer
to pay for it."9
One of the many abuses attendant upon the use of the "troquero" system which contributes so greatly to the migrant worker's plight is to be found in the manner in which such workers
are transported. 0 Inhuman conditions of travel exist. Fearful
lest his workers change trucks or otherwise "escape," the
"leader" is reluctant to halt en route except for gasoline, oil or
repairs. Accommodations for rest stops are conspicuously absent. In addition, since his transportation fee is on a per-head
basis, and his commission later determined by the number of
persons under his "leadership," the "troquero" wishes to crowd
as many workers as possible into his truck. It is not uncommon
for as many as 6o persons to be loaded into one truck and hauled
over distances exceeding Soo miles. 1
Safety regulations established by the Interstate Commerce
Commission for common carriers are not applicable to these
carriers, notwithstanding the fact that many of them operate
interstate. 2 Unqualified drivers frequently drive continuously
for periods in excess of the hours-of-service limitations imposed
upon common carriers. The vehicles used are old, seldom
equipped with adequate safety devices and afford the crowded
occupants little or no protection from adverse weather conditions. 4
B. Employment and Living Conditions
i. Child labor.-Children of migrant workers are not only
deprived of normal home and community life but also are
harmed by premature employment and handicapped by the lack
of educational opportunities. Investigations made by the Wages
and Hour, and Public Contracts Divisions of the Department of
29. Migratory Agricultiral Workers in Wiscovsin, A Problem in H'man
Riqhts, pp. 21-22, published by the Governor's Commission on Human
Rights, June 1950.
30. These abuses are, in goneral, non-existent with respect to those workers employed under the 1951 International Agreement with Mexico.
31. INTERAGENCY COMMITTEE REPORT, p. 18 (See n. 10, supra).
32. With respect to private motor carriers, the Commission regulates only
the interstate transportation of property, and not of passenger.s (Sec.
203(a) (3) of the Motor Carrier Act (Act of August 9, 1935, c. 498, 49
STAT. 543, 49 U.S.C. § 304 (1946), as amended)).
33. Section 63 of the Hours of Service Act (Act of Mar. 4, 1907,.c. 2939,
§ 2, 34 STAT. 1415, 45 U.S.C. §§ 61-64 (1946)).
34. There is a sharp contrast between the transportation conditions of
domestic and "wetback" migratory workers as distinguished from Mexican nationals employed under the 1951 Agreement.
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Labor between July i and December 31, 195o, disclose that
598 farms in twenty-eight states employed 1,529 children under
the age of sixteen, about sixty-six percent of them under fourteen years of age, when schools were in session. "Sixteen percent
of the children, or 247, were four to nine years old; fifty percent,
or 769, were between the ages of ten and thirteen; sixty-six percent, or i,io6, were thirteen years of age or less. The remaining
thirty-four percent were fourteen or fifteen years of age. In
other words, most of the 1,529 children employed in farm fields
covered by investigations should have been attending classes in
grade schools during the hours they were found at work.""
The conditions under which many of these children work are
similar to the conditions which resulted in legislation forbidding
or regulating the employment of children in so many industries
other than agriculture." Many of these youngsters are "employed at jobs such as lifting and dragging baskets, bags, hampers,
35.
36.

LABOR INFORMATION BULl,., April 1951. p. 6. More than one-half of
these children were from states outside of the one in which they were
found employed.
At present, two Federal acts have provisions applying to the employment of children in agriculture, but only to a limited extent. The Sugar
Act (Act of September 1, 1937, c. 898, § 1, 50 STAT. 903, 7 U.S.C. § 1131
(a) (1946)) makes producers of sugar beets and sugar cane eligible to
full benefit payments only if they do not employ children under fourteen in production, cultivation and harvesting, or children fourteen or
fifteen years of age more than eight hours a day in such work. But in
this law there is no requirement for proof of age-so essential to the
successful administration of any child labor legislation.
The child-labor provisions of the Fair Labor Standards Act of 1938
(Act of June 25, 1938, c. 676, 52 STAT. 1060, as amended by Act of
Uctober 26, 1949, c. 736, 63 STAT. 910, 29 U.S.C. §§ 201-217 (Supp.
1951)) contain prohibitions directed against the employment of "oppressive child labor" in commerce or in the production of goods for
commerce. The term "oppressive child labor" is defined in Section 3 (l)
of the Act to include generally the employment of young worKers under
the age of sixteen years in any occupation. This section, however, provides for a minimum age of eighteen years in occupations found and
declared by the Secretary of Labor to be particularly hazardous or
detrimental to health or well being for minors sixteen and seventeen
years of age. It further authorizes the Secretary, with respect to employment in occupations other than mining and manufacturing, to
issue regulations or orders lowering the age minimum to fourteen
years where he finds that such employment is confined to periods which
will not interfere with their health and well being. Section 3 (1) (1)
of the Act provides an exemption from the child labor requirements
for employment by a parent or a person standing in place of a parent
of his own child or a child in his custody under the age of sixteen
years in any occupation other than mining, manufacturing or an occupation found by the Secretary to be particularly hazardous or detrimental to health or well being for children between the ages of sixteen
and eighteen years of age. In addition, Section 13(c) exempts the employment of children in agriculture outside of school hours for the
school district where they live while so employed. This exemption does
not apply to the employment of a child by a third person for whom the
parent and his child perform worK.
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or boxes of vegetables, fruit, or cotton. Much of their work requires stooping for long hours at a stretch .. . Some as young
as nine, eleven, and thirteen years of age were seen using sharp
implements to cut tops off sugar beets and onions.""1
2. Education of migrant children.-In many rural communities
numerous reasons for limiting the education of all children exist:
e.g., crop vacations, inadequate school facilities, lack of teachers,
lack of transportation. When frequent migration is added,
schooling for young nomads is at best sporadic, even when
parents or school authorities see to it that they are enrolled.
Teachers in crowded schoolrooms with a pre-arranged course
of study find it very difficult to fit into the school pattern migrant children who enter late and stay for only short periods. If
a great number of migrant children desire to attend the same
school, additional rooms and teachers are required; often, neither is available."

3. Health and welfare conditions.-Living in unsanitary and
congested quarters characterized by such conditions as poor
drainage, drinking water of questionable purity, inadequate
ventilation, lack of heat and use of the same room for cooking
and garbage disposal, severely endangers and impairs the health
of the migrant worker. Nevertheless, the health services generally provided by communities for their residents are as a general
rule, available to migrants only when epidemics endanger the
health of the entire community."
Migrant workers are generally not adequately protected under
federal or state social-insurance programs. Moreover, due to
restrictive residence requirements, community attitudes, or lack
of funds, local welfare services are not uniformly available to
migrant workers. Separated from their relatives, their friends,
and the resources of their home communities, migrant workers
37. LABOR INFORMATION BULl,., April 1951, pp. 6-7.
38. See INTERACENCV COMMITTEE REPORT. pp. 24-28 (See n. 10, su ra). As

pointed out by Dr. Studebaker, former U. S. Commissioner of Education: "School budgets are invariably prepared early in the school year,
and taxes are levied shortly thereafter. If a fairly constant number
of children of seasonal workers come into a school district at a definite
time each year, that fact can be considered at the time of preparing
the budzet. (n the other hand. if the number is not constant, or a
very large number comes unexpectedly, the difficulty is obvious."
Hearings before the House Select Committee Investigating Interstate
Migration of Destitute Citizens, 76th Cong., 3d Sess., Vol. 8, pp. 3594-95
(1941).
39. "Persons driven to migrate because of economic necessity are 'marginal' individuals," and "it has been shown repeatedly that the poorest
fraction of the population has the highest illness rates" (REPORT TO
THE PRESIDENT, INTERDEPARTMENTAL COMMITTEE TO COORDINATE HEALTH
AND WELFARE ACTIVITIES, July 1940).
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must endure disruptions of family and community life as well as
the uncertainties of intermittent employment. While the social
needs experienced by migrant families are, in general, the same
as those found in any community, the conditions under which
migrants live and work are such that their problems are apt to
be accentuated.
4. Housing of migrants.-"Much, if not most, of on-job
housing of migratory farm labor in the United States is below
minimum standards of decency. While this type of housing may
be better in one region than in another, the noteworthy point is
that whether it is 'good' or 'bad' housing, it is far below what
is considered adequate for other citizens.''"
"Good" on-job housing for a family of four, five, or six
members might consist of an unpainted cabin, 9 x 12 feet, with
screened windows and unfinished interior walls. This cabin may
possibly have electricity and running water, but this would be
unusual.
The housing generally furnished to migratory workers appears to reflect the prevailing view of the social status and needs
of migrant workers. Such a viewpoint is both shortsighted and
unfortunate. As the President's Commission concluded, grossly
inadequate housing facilities are "a major factor in the present
difficulty of procuring and holding an adequate labor supply.
The evidence is clear that if farm workers were offered housing
conditions which met standards of decency, it would be much less
difficult to find an adequate labor supply."" (Italics supplied.)
S. Labor standards and job security.-Most minimum wage
laws exclude agricultural workers. Section 13(a) (i6) of the
Fair Labor Standards Act, commonly known as the Wage-Hour
Law," provides a specific exemption from both the minimum
wage and overtime requirements of the Act for "any employee
employed in agriculture." Recently, however, it has been proposed that at least minimum wage protection should be extended
to some hired farm workers. "This movement was given impetus
by the results ot congressional investigations which called attention to the substandard living conditions of hired farm workers,
in particular those employed
as seasonal laborers on commercial
3
or industrial farms."'
For many years the right of workers to bargain collectively
has been recognized and protected. Yet where procedures for
40.

PnEqIDENT'S COMMISSION REPORT, p. 138 (See n. 11, supra).

41. Id., p. 150.
42. See n. 36, supra.
43. REP. ADM'R OF THE
137 (1948).
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collective bargaining have been established through labor relations acts, agricultural labor has, in most instances, been
specifically excluded. With respect to workmen's compensation,
most state compensation laws provide that farmers may voluntarily bring their employees under the law if they take out insurance and post notice of acceptance.
While job security for most industrial workers has been
steadily broadened, migratory labor, without the protection
of legislation or self-organization, has been unable to achieve
any job security whatsoever. Since comparatively few migrant
farm workers return each year to the same farm employer, dependable employment relationships are relatively non-existent.
job rights for the migrant worker as they are now widely accepted in industry just do not exist.
III.

FEDERAL AND INTERNATIONAL ACTIVITIES

As hereinbefore stated, agricultural workers were imported
from foreign countries during the period 1943 through 1947

under an emergency farm labor program administered by the
Department of Agriculture. Under this program the costs of
transportation, subsistence, lodging, maintaining labor camps,
health and medical care, and burial expenses were subsidized
through Federal appropriations.
On April 28, 1947, the Congress enacted legislation which
terminated this program," and returned the farm placement
functions provided for in the Wagner-Peyser Act45 to the United
States Employment Service. It was then believed that foreseeable farm labor requirements could be satisfied from domestic
labor resources. Subsequent economic and political developments,
however, created doubts that the domestic labor supply would
be adequate to meet the manpower requirements for the 1948
crop season. Accordingly, in the fall of 1947, negotiations were

undertaken with the Mexican Government, looking toward the
execution of an international agreement under which Mexican
labor would be imported in accordance with trocedures which
would assure an orderly influx of workers to be employed only
in those areas in which domestic labor could not be furnished."
44.

Act of April 28, 1947, c. 61 STAT. 55, 50 U.S.C. App. § 1351 (Supp.

45.

1951).
Section 3 of the Act of June 6, 1933. c. 49, 48 STAT. 113. 29 U.S.C.
§ 49 (1946), provides that, "it shall be the province and duty of the
Secretary (of labor) to . . . maintain a Farm Placement Service."

46. Under the Agreement finally executed, the United States Government
assumed no financial obligation in connection with the recruitment and
importation of Mexican labor. All such labor was to be employed pursuant to a uniform individual work agreement between the worker and
the employer. Importation of foreign labor was to be effected only
after the Secretary of Labor had certified that a labor shortage existed
in the particular area.
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Both the 1948 Agreement," and a subsequent similar agreement entered into in I949,"s were found to be in need of revision.
Recruitment centers were opened too late in the season and as a
result only a fraction of the certified needs was supplied; 9 growers claimed that the costs of transportation and subsistence from
points deep within Mexico were prohibitive. The Mexican Government, on the other hand, expressed considerable concern over
the lack of governmental supervision of the contracts and deplored the many instances in which the employers breached their
contracts. In the meantime, Mexican workers in unprecedented
numbers filtered illegally across the border." Some were apprehended and returned to Mexico, but thousands were not and
were used by employers as "wetback" labor at substandard
wages and under the very conditions the International Agreement was designed to prevent."' The situation deteriorated to
such a point that the Immigration and Naturalization Service
"in the year ending June 30, i95o, deported 5oo,ooo aliens back
' 52
to Mexico, and undoubtedly as many were never apprehended.
47. U. S. TREATY SER., No. 1968 (Exchange of Notes, Feb. 20-21, 1948).
48. Id. at 2260 (Exchange of Notes, August 1, 1949).
49. The total recruitment for the Spring season of 1948 was estimated at
6,464 as against a certification of 39,927.
50. Cf. Article 3 of the International Agreement of 1949 which provides
that "Mexican agricultural workers who, on the effective date of this
Agreement, are illegally in the United States, may be employed only
under a contract approved pursuant to this Agreement . . . " The
contribution, if any, which this Article of the Agreement may have
inadvertently made to the illegal migrant situation is, of course, difficult to ascertain (See n. 48, supra).
51. Section 8 of the Immigration Act of 1917 (Act of February 5, 1917, c.
29. § 15, 39 STAT. 885, as amended by Act of December 19, 1944, c.
608, § 1, 58 STAT. 816, 8 U.S.C. § 151 (1946)) provides that, "Any
person . . . who shall bring into or land in the United States . . . or
shall conceal or harbor or attempt to conceal or harbor . . . in any
place . . . any alien not duly admitted by an immigrant inspector . . .
shall be deemed guilty of a misdemeanor, and upon conviction thereof
shall be punished by a fine not exceeding $2,000 and by imprisonment
for a term not exceeding five years for each and every alien so landed
or brought in or attempted to be landed or brought in."
In United States v. Evans, 333 U.S. 483, 68 S.Ct. 634, 92 L. Ed. 823
(1948), it was held that, because of a lack of a penalty in the statute,
the Immigration Act did not make it a punishable offense to conceal
or harbor aliens not entitled to enter the United States. This construction of the statute greatly restricts the attempts of the Immigration Service to cope with illegal immigration, and Strong recommendations have been made that the Act be amended to provide a penalty for
concealing and haboring such aliens.
52. SEN. REP. No. 214, 82d Cong. 1st Sess. 2 (1951).
The administrative impossibility of prosecuting 500,000 illegal entrants leaves no alternative except to return the worker to Mexico.
And with the threat of deportation the only deterrent to a second or
third illegal entry, the wetback keeps returning. One Immigration
Service officer jocularly noted that he had little difficulty in spotting
a repeated offender since the "repeater," when apprehended in the fields
along with other wetbacks, always runs toward the vehicle so that he
can obtain a seat.
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On June 3, i950, the President issued an Executive Order, 53
establishing a Commission on Migratory Labor. Among other
things, the Commission was authorized and directed to inquire
into-(a) social, economic, health and educational conditions
among migratory workers, both alien and domestic, in the United
States; (b) problems created by the migration of workers, for
temporary employment, into the United States, pursuant to the
immigration laws or otherwise; (c) whether sufficient numbers of
local and migratory workers can be obtained from domestic
sources to meet agricultural needs.
The Commission conducted many public hearings through the
country during the summer and fall of i95o. On March 26,
1951, its report was submitted to the President. 4 In it, the Commission clearly pointed out that the basic issue of the whole

situation involves a question of standards. This issue, the report succinctly poses as follows:
Shall we continue indefinitely to have low work standards and conditions of employment in agriculture, thus depending on the underprivileged and the unfortunate at home and abroad to supply and
replenish our seasonal and migratory work force? Or shall we do
in agriculture what we already have done in other sectors of our
economy-create honest-to-goodness jobs which will offer a decent
living so that domestic workers, without being forced by dire necessity, will be willing to stay in agriculture and become a dependable
labor supply? As farm employers want able and willing workers
when needed, so do workers want reliable jobs which yield a fair
living. 55

The Commission tendered a number of significant recommendations. To the extent that foreign labor is needed, it urged
that such labor should be imported and contracted only under
the terms of intergovernmental agreements, after the United
States Employment Service has certified that a domestic labor
shortage exists. The Commission further recommended the enactment of legislation to curb the wetback invasion, to regulate
the activities of crew leaders and other recruiting agents, to extend coverage of the Labor-Management Relations Act of
1947," ° and minimum wage laws to farm employees, to provide
unemployment compensation, to establish minimum on-job housing standards for such workers, to provide matching grants to
the states on condition that no person be denied medical care
53. Exec. Order No. 10129, 15 FED. REG. 3499 (1950).
54. President Truman, in his Message to the Congress on Public Law No.
78 (n. 17, supra), described the report as a "very useful and constructive document."
55. REPORT OF' PRESIDENT'S COMMISSION, pp. 22-23 (See n. 11, supra).
56. Act of June 23, 1947, c. 120, § 1, 61 STAT. 136, 29 U.S.C. § 151 (Supp.
1951), as amended.
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because of the lack of a legal residence status, to provide matching grants to the states to conduct health programs among migrants and amendment of existing child labor laws to restrict
the employment of children. Finally, it urged the development
of a plan which would provide an adequate program of education for migratory Workers and their children.
To provide legislative authority to negotiate a workable 195 I
Agreement with Mexico, the Congress on July 12, 1951, passed
Public Law No. 78. 7 This legislation empowers the Secretary
of Labor to recruit workers for employment in this country in
agricultural and food or fibre processing occupations, to the extent that American workers are not available. 8 Under the provisions of the act, the Secretary of Labor is authorized to establish and operate reception centers for receiving and housing
such workers, " to provide transportation from migratory stations in Mexico to the reception centers in the United States,"'
to provide such workers with subsistence and other services during Government transportation and while such workers are at
reception centers,"l and to assist in the negotiation of contracts
of employment with such workers. Employers are required to
reimburse the Government for "essential expenses . .. incurred
by it for the transportation and subsistence of workers . . . in

amounts not to exceed $iS per worker."

3

57. Act of July 12, 1951, c. 223, 65 STAT. 119.
In signing the bill, the President stated: "If promptly followed up
by other needed measures, this act can be a first step toward a comprehensive program to bring badly needed improvements in the living
and working conditions of migratory farm workers, both foreign and

domestic."

58.

59.
60.
61.
62.
63.

One of the primary reasons for the enactment of this legislation appears to have been the absence of a Federal Government guarantee of
the employer-employee contracts executed pursuant to the 1948 and
1949 Agreements with Mexico. The United States had no statutory
authority at that time to give such a guarantee. Section 501(6) of
this enactment authorizes the Secretary of Labor "to guarantee the
performance by employers of provisions of such contracts relating to
the payment of wages or the furnishing or transportation."
Section 503 provides that: "No workers recruited under this title shall
be available for employment in any area unless the Secretary of Labor
has determined and certified that (1) sufficient domestic workers who
are able, willing, and qualified are not available at the time and place
needed to perform the work for which such workers are to be employed,
(2) the employment of such workers will not adversely affect the wages
and working conditions of domestic agricultural workers similarly employed, and (3) reasonable efforts have been made to attract domestic
workers for such employment at wages and standard hours of work
comparable to those offered to foreign workers.
Sec. 501(2).
Id. at § 501(3).
Id. at § 501(4).
Id. at § 501 (5).
Id. at§ 502(2).
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In effectuation of this legislation, in August 1951, the Governments of the United States and Mexico, "desiring that employment of Mexican agricultural workers who may be needed
in the United States shall be carried out under conditions consistent with the interests of both countries,"" negotiated a new
International Agreement, including a standard work contract.
The Agreement specifically prohibits the employment of Mexican workers where domestic workers can be reasonably obtained
or "where the employment of Mexican workers would adversely
affect the wages and working conditions of domestic agricultural
workers in the United States." 5 Article i6 of the Agreement
guarantees Mexican workers the "opportunity to work at least
three-fourths of the workdays of the total period during which
the Work Contract and all extensions thereof are in effect . . ."
The guarantee period is to begin on the day after he arrives at
the place of employment and to end "on the expiration date
specified in the Work Contract or its extensions, if any."6 In
addition to whatever statutory authority the Department of
Justice may have to enter places in which Mexican laborers are
being employed, the Standard Work Contract provides that,
"The Employer agrees to give the appropriate Representatives
of the Secretary of Labor, and to officials of the Department of
Justice, access to the place of employment of Mexican Workers ..

67

In addition, the Agreement contains a definition of agricultural employment, and requires that the employer shall pay the
Mexican national the rate specified in the contract or the prevailing rate for agricultural laborers performing similar work
'in the locality at the time in question, whichever is the higher."
Under the Standard Work Contract drafted by the conferees,
'the employer agrees, inter alia, to furnish the Mexican worker
hygenic lodgings with adequate sanitary facilities;" in the ab,sence of state law providing medical care and compensation for
injury and disease, to obtain an insurance policy with a reliable
company or furnish an indemnity bond to secure the payment
64. Agreement relating to agricultural workers effected by exchange of
notes at Mexico City, August 11, 1951, p. 1 (See n. 47, supra).
65. Id. at Art. 9.
66. There are, however, some recognized exceptions to this rule for cases
in which the contract is terminated before the expiration date specified.
Provisions for such termination before the expiration date are contained in Article 9 (Preference in employment for U. S. workers),
Article 22 (Strikes or Lockouts). and Article 25 (Termination for
Reasons Beyond Employer's Control).
67. Id. at paragraph 18.
68. Id. at Art. 15.
69. Id. at paragraph 2, "Lodging."
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of such benefits ;70 to guarantee to the workers the right to elect
their own representatives to maintain contact between themselves
and their employers;" and to keep certain records in regard to
the earnings and hours of employment of such worker.'"
Both Public Law 78 and the Agreement require that, as a condition precedent to obtaining and retaining Mexican workers, no
employer may have in his employ any Mexican alien when such
employer knows or has reasonable grounds to believe or suspect
or by reasonable inquiry could have ascertained that such Mexican alien was illegally in the country.
IV. CONCLUSIONS
Drastic and immediate remidial steps are necessary to improve
the conditions of agricultural employment, if we are to avert
increasing difficulties in obtaining an adequate force to plant,
cultivate and harvest our crops. We cannot accept as an alternative the importation of foreign labor as a permanent institution in our agricultural economy."3 Nor can we in good conscience as a Nation accept the continued exploitation of the
"children of misfortune" comprising our domestic
migratory
labor force.74
The feasibility of amending our immigration laws must be
given serious consideration. Any remedial legislation dealing
with the migratory labor situation will have little meaning so
long as the stream of illegal immigration, which has been increasing at an alarming rate, continues. Thus, the advisability of providing criminal sanctions for harboring, concealing, or transporting within the country of illegal immigrants and of ex70.

71.
72.
73.

Id. at paraeraph 3. "Occupational Risks."
Article 1 (h) of the International Agreement defines personal injury
as injury "arising out of and in the course of the employment" and in
Article 1 (i) disease is defined as "any disease which is contracted in
the course of a Mexican worker's employment and is directly attributable to the work in which he is engag'ed."
Id. at paragraph 17, "Worker Representation."
Id. at paragraph 19, "Records of Employment."
Mexico is engaged in an aggressive campaign of industrialization.
"This campaign extends into every phase of the economy and threatens
the long future of any [American] economic enterprise which depends

on low-cost labor from Mexico" (Nelson and Meyers, LAPOR REQUIREMENTS

AND LABOR RESOURCES IN THE LOWER Rio GRANDE VALLEY,
University of Texas, 1950, p. 21).
74. Hearings have been scheduled by the Senate committee on Labor and
Public Welfare for early 1952 to consider further legislative action
designed to carry out the recommendations of the President's Commission. Testimony will be focused on the licensing of labor contractors,
housing standards, minimum wages, collective bargaining, and importation policy.
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panding the personnel of the Immigration Service should be
carefully studied.7"
Efforts should be directed toward a more extensive and better
utilization of our own nationals in the farm labor force. In this
connection, expansion of the administrative machinery established to survey labor market needs and recruit workers to fill
these needs may have to be undertaken.
Migrant workers require so much protection and service in
so many areas-health, welfare, education, transportationthat the Federal Government, state governments and private
organizations concerned with the welfare of migrants are under
an obligation to explore the possibility of concerted action on
a vast front.
In short, a comprehensive, well-considered and planned program is needed to meet a national problem of great magnitude,
the solution of which is of vital importance to the future welfare of this country. A start has been made. But much remains
to be done.
75.

The Mexican Government has taken steps to curb illegal recruitment
of Mexican workers by amending its laws to provide a penalty of three
months to nine years imprisonment and a fine up to 10,000 pesos imposed on those who take Mexican labor outside 8f the country without
prior official authorization (Amendment to Article 108, General Law
Population, DIARIORIO OFICIAL, December 30, 1950).
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